IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
GREENVI LLE DI VI SI ON
GEORGE DUNBAR PREW TT PLAI NTI FF
VS. Cvil Action No. 4:95cv311-D-O

GOVERNOR KI RK FORDI CE
and NEAL BI GGERS, JR DEFENDANTS

VEMORANDUM OPI NI ON AND ORDER
Dl RECTI NG SUBM SSI ON OF BRI EFS

This court cones now, sua sponte, to consider the plaintiff's
clains inthis cause. Finding that there are significant questions
regarding the ability of the plaintiff to maintain this action, all
parties shall be ordered to submt briefs on the matters di scussed
in this menmorandum opi ni on.

FACTUAL SUMVARY

On Decenber 14, 1992 the plaintiff George Dunbar Prewitt filed
an action in this court to challenge the validity of two
M ssi ssi ppi statutes which provide for the appointnent of certain
public officials to vacant offices until new elections are held to
fill those offices. Mss. Code Ann. 88 9-1-103, 105. In
particular, M. Prewitt argued that in order to have | egal effect,
t hose statutes should have been submitted to the United States
Department of Justice for precl earance under the Voting R ghts Act
of 1965, 42 U S.C. § 1973c. A three-judge panel, consisting of
United States District Judge Neal Biggers, Jr., United States
Crcuit Judge E. Gady Jolly and the undersigned United States
District Judge, was forned to hear the plaintiff's claim under

Section 5 of the Voting R ghts Act. The plaintiff's Section 2



claim remai ned before the undersigned al one. Upon notions to
dism ss by the defendants, the three-judge panel as well as the

undersi gned dism ssed all of the plaintiff's clains. Prewitt v.

Moore, 840 F. Supp. 428, 436 (N.D. Mss. 1993) (Prewitt 1); Prewitt

v. Moore, 840 F. Supp. 436, 440 (N.D. Mss. 1993) (Prewtt 11).

M. Prewmtt noved this court to reconsider its ruling in Prewtt
I'l, and the court deni ed reconsi deration by order dated January 21,
1994, and the plaintiff did not appeal. M. Prewitt al so sought to
appeal the decision of the three-judge panel directly to the United
States Suprene Court, which denied the plaintiff relief.

On Septenber 29, 1995, alnpbst two years since the conclusion
of the original action, M. Prewitt filed the action at bar. In
hi s conpl aint, he seeks relief identical to that sought before the
t hree-judge panel in the prior action. As a basis for relief, M.
Prewitt states that a nmenber of the panel, District Judge Neal
Biggers, Jr., was biased in favor of a ruling adverse to the
plaintiff and should not have served on the panel.

DI SCUSSI ON

At the time of the court's decisions in the plaintiff's prior
action, M. Prewitt had available to him an organi zed appeals
process if he was unhappy with the decisions of this court. He
attenpted unsuccessfully to appeal to the United States Suprene
Court the decision of the three-judge panel on his claim under
Section 5 of the Voting Rights Act and seeks now to challenge it
again. As it should certainly be, this court is concerned with the

application of the doctrine of res judicata to the action at bar.



The plaintiff's clainmed avenue for relief is the "independent
action" for relief fromjudgnent as nentioned in Federal Rule of

Civil Procedure 60(b). The rule states in part:

This rule does not |imt the power of a court to
entertain an i ndependent action to relieve a party from
a judgnent, order or proceeding . . . . Wits of coram
nobi s, coram vobis, audita querela, and bills of review
and bills in the nature of a bill in review, are

abol i shed, and the procedure for obtaining any relief
fromjudgnment shall be by notion as proscribed in these
rules or by an independent action.
Fed. R Cv. P. 60(b). Rule 60(b) does not <create this
"i ndependent action," but rather preserves the right of a party to
bring such an action for equitable reform of a judgnent. In re

West Texas Mktg. Corp., 12 F.3d 497, 503 n.3 (5th Cr. 1994). The

el ements for such an action are:

1) a judgnent which ought not, in equity and good
consci ence, to be enforced;

2) a good defense to the alleged cause of action on
whi ch the judgnent is founded;

3) fraud, accident, or mstake which prevented the
defendant in the judgnent from obtaining the benefit of
t he def ense;

4) the absence of fault or negligence on the part of
t he defendant; and

5) t he absence of any adequate renedy at | aw.

West Texas Mtqg., 12 F.3d at 503 n.3; Addington v. Farner's

El evator Mut. Ins. Co., 650 F.2d 663, 668 (5th Cr. 1981); Bankers

Mortgage Co. v. United States, 423 F.2d 73, 79 (5th Cr. 1970). It

isthe plaintiff in the original action, and not the defendant, who
chal l enges the final order in this case. As such, the factors

shoul d be adjusted accordingly in their application. The court



notes that the plaintiff waited al nost two years before filing his
i ndependent action to challenge the judgnent, but delay in filing
does not necessarily bar an independent action in equity. West

Texas Mktg., 12 F.3d at 503 n. 3; see Robi nson v. Vol kswagenwer k AG

56 F.3d 1268, 1274 (10th G r. 1995) ("Where the independent action
is resorted to, the [imtations of tine are those of |aches or
statutes of limtations."). Further, an i ndependent acti on cannot
be used as a basis for "the relitigation of issues adjudicated by

the judgnent sought to be annulled.” Carter v. Dolce, 741 F.2d

758, 760 (5th G r. 1984); Addington, 650 F.2d at 668.

Aside fromthe question of whether the plaintiff's claim of
Judge Biggers' bias entitles himtorelief, this court is concerned
that the plaintiff is not able to neet the requisite requirenents
to maintain an independent action for equitable relief from

j udgnment. See Addi ngton, 650 F.2d at 668 ("[The party's] charge of

bias on the part of the federal judge could have been renedi ed on
appeal ."). It seens that the nore proper manner for resol ution of
this issue would have been to raise it before the three-judge
panel , and then on direct appeal if the matter was not resolved to
the plaintiff's satisfaction. Inthis court's opinion, the failure
to do so could easily constitute "fault" of a party as contenpl at ed
in the fourth requirenent to maintain an independent action. In
any event, the parties should be heard on this issue so that the
court may make a fully informed decision.
THEREFORE, it is hereby ORDERED THAT:

1) the plaintiff shall, within twenty (20) days of the date



of this order, submt a brief to the court on his ability to
mai ntain this action. The defendants shall submt responses and
briefs within ten (10) days of the plaintiff's subm ssion. The
plaintiff shall then file a rebuttal and brief within five (5) days
of the defendants' subm ssion of responses. Wile the briefs of
the parties are to concentrate upon the plaintiff's ability to
mai ntain this action, additional relevant matters may be di scussed.
Copi es of any subm ssions to the court are to be provided to the
opposi ng parties.

SO ORDERED, this the day of October, 1995.

United States District Judge



